April 18, 2025

Robert D. Baker
Tennessee Department of Environment
and Conservation
Sent via email:  Robert.D.Baker@tn.gov

Re:  Duck River Conservancy Comments on Draft Aquatic Resource Alteration Permit
NRS23.228, Columbia Power & Water Systems

Dear Mr, Baker:

The Duck River Conservancy (“DRC™) submits these comments on draft Aquatic Resource
Alteration Permit NRS23.228 (“draft permit™), issued by the Tennessee Department of
Environment and Conservation (“TDEC”) to Columbia Power & Water Systems (“CPWS™)
authorizing that utility to withdraw 32 million gallons per day (“MGD”) of water from two intakes
in the Duck River,

The DRC is a non-profit grassroots organization whose sole mission is the health and
preservation of the Duck River. the most biologically diverse river in North America. The ever-
increasing withdrawal of water from the river for human consumption threatens the ability of the
river to sustain its biological diversity, including several species of endangered or threatened
species of fish and freshwater mussels. Sufficient, consistent river flow is critically important to
the health of the river.

Last month, the U.S Fish and Wildlife Service (“FWS") issued a Biological
Opinion/Conference Opinion (“BiOp™) to the U.S. Environmental Protection Agency and CPWS
which analyzes the impact that CPWS’ long-term water supply program will have on federally
protected species within the Duck River.! A key component of CPWS® water supply program is
the use of'its current water intake at River Mile 134 and a planned new intake at River Mile 100
0 withdraw large quantities of water from the Duck River. Both segments of the Duck River
impacted by these intakes are known habitat—including federally-designated critical habitat— for
multiple threatenced and endangered aquatic species as listed under the Endangered Species Act
("ESA™). As part of the BiOp, FWS includes an incidental take statement which allows CPWS 1o

' See U.S, Fish and Wildlife Service, Blological Opinion/Conference Opinion, Environmental Protection Agency,
Calumbia Power and Water System Long-term Water Supply Program, FWS ECOSphere Project Code: 2022-
0002767 (March 14, 2025) (available on TDEC's dataviewer at
hllps::'."daza\'iewers.tdoc.tn.gov:'dalavicwcrs-‘f?p=2005:3405 1:11740932760059::;3405 1:P3405 I_PERMIT NUMBE
R:NRS23.228).
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“take™ a certain number of endangered and threatened species as part of its action, including from
constructing and operating its water withdrawals, without incurring liability under the ESA.

FWS makes clear. however, that CPWS’ use of the incidental take statement hinges on
CPWS™ adherences to several “necessary™ and “non-discretionary” reasonable and prudent
measures (“RPMs") and terms and conditions (“T&Cs™) that will minimize the utility’s impact on
listed species. BiOp at 82-82. Moreover, FWS states that “these measures must become binding
conditions of any permit. contract, or grant issued” to implement CPWS® water supply plan. BiOp
at 74. As a permitting authority authorizing CPWS to utilize its withdrawals, TDEC must
incorporate the RPMs and T&Cs outlined by FWS into the final version of NRS23.228. TDEC
must therefore revise the draft permit to incorporate those items that FW'S has deemed essential
mitigating conditions to CPWS’s water withdrawals from the Duck River.

I TDEC must incorporate the BiOp’s RPMs and T&Cs into NRS23.228.

a. TDEC must incorporate the BiOp's requirements so that CPWS may rely on its
incidental take statement.

FWS has identified conditions to CPWS’ water withdrawals which must be incorporated
into any permit authorizing CPWS’ actions affecting the Duck River and its ESA-listed species.
This includes any permit issued by TDEC authorizing CPWS” water withdrawals. In the BiOp,
FWS clearly states that unless these necessary conditions are included in permits authorizing
CPWS® water withdrawals, that utility will not be able to rely on its incidental take statement to
harm or harass endangered and threatened species impacted by its activity without becoming liable
under the ESA. BiOp at 74. Therefore, TDEC must update the draft permit.

Specifically. TDEC must incorporate the RPMs from Section 8.2 of the BiOp into
NRS23.228, including:

¢ [Exercise and flush the existing intake only when flows in the Duck River are >500 cfs.
When flows are <500 cfs, CPWS must recycle its withdrawals to exercise the pumps
at its existing intake. (RPM #1)

* Develop and enforce an intake operation plan with a sweeping velocity of 0.4-0.8 fi/s
(0 avoid rapid changes to river flows at the existing and proposed intakes. (RPM #1)

* Revise CPWS’ utility-specific drought management plan to:

@ Incorporate requirements related to public messaging, water restrictions, and
inclining block rate structures, (RPM #1)

o Utilize local river-specific drought measures such as instream flows to trigger
drought response actions. (RPM #9)
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o Key mandatory water conservation measures to maintaining specified ecological
flows, (RPM #9)

« Implement water conservation measures and contingency planning to ensure that
ccological flows in the Duck River do not fall below 80-90% of base flow. (RPM #8)

Additionally. TDEC must include permit conditions to comply with the terms and
conditions articulated in Section 8.3 of the BiOp, including T&C #7, specifically the preservation
of ecological flows. The permit should include the following water conservation and contingency
planning conditions based on T&C #7;

® Require CPWS to institute an annual low-flow water conservation campaign 10 make
the public aware of the importance of reduced water consumption between August and
October. including by implementing actionable water conservation practices.

o [Establish mandatory water conservation measures when ecological flow-by is at or
below 80% to reduce water use by at least 10%.

e Analyze water harvesting and storage alternatives which could be performed during
high flows and utilized during low flows.

b. TDEC must incorporate the BiOps RPMs and T&Cs under Tennessee's
Antidegradation Statement,

TDEC has determined that CPWS' water withdrawals will cause more than de minimis
degradation of the Duck River. Contrary to TDEC's assertions in the draft permit’s rationale, the
Department must review the impact that operation of both its pre-existing and planned intakes will
have on the Duck River under Tennessee’s Antidegradation Statement before issuing a final permit.
Under the Antidegradation Statement, TDEC is prohibited from authorizing an activity that
degrades Exceptional Tennessee Waters like the Duck River unless the Department incorporates
practicable alternatives into the permit which minimize that degradation.?

In the BiOp, FWS outlines several alternatives that will “minimize impacts” from CPWS’
withdrawals on the Duck River and its aquatic inhabitants. BiOp at 82. These alternatives include
the RPMs and T&Cs outlined in Sections 8.2 and 8.3 and include measures such as maintaining
ecological flows, requiring drought response actions based on in-stream flow levels, and
establishing mandatory water conservation measures, TDEC must incorporate those alternatives
as conditions into the final permit pursuant to Tennessee’s Antidegradation Statement and based
on the level et impact that CPWS proposes to impose on the Duck River.

1. TDEC must add enforceable ecological flow conditions to the permit,

* Tenn, Comp. R. & Regs, 0400-40-03-.06(d)(c)
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FWS determined that ecological flow conditions are necessary components of any permit
authorizing CPWS’ withdrawals from the Duck River. In the BiOp, FWS also identifies “the best
available science™ to establish ecological flow needs within the Duck River. TDEC must therefore
incorporate ecological flow conditions into the drafi permit and should do so utilizing the best
available science identified by FWS. Moreover. it is essential that TDEC identify and impose
enlorceable ecological flow conditions in this iteration of NRS23.228.

In the BiOp, FWS explains why ecological flow limits must apply to CPWS’ withdrawals.
CPWS plans to remove a substantial volume of water from the Duck River through its two intakes.
FWS identifies that those withdrawals will impact ESA-listed species and ultimately concludes
that CPWS" actions may harm or harass thousands of listed individuals. See BiOp at 84. FWS also
notes that TDEC's authorization of CPWS® increased withdrawals comes at a pivotal time for the
Duck River, Specifically, CPWS® withdrawals are one component of a cumulative 40% increase
A aulity withdrawals from the Duck River that TDEC is in the process of permitting. BiOp at 48.
FWS therefore qualifies the temporal scope of the BiOp and incidental take statement, stating:

Due to the uncertainty in how large water withdrawals exacerbate drought
conditions in the Duck River given its karst features and rapid changes in water
withdrawal and use and the uncertain impacts of climate change on drought
frequency, we are not confident in effects of the proposed action beyond the next
six years. . . Therefore, in the following effects analyses, we assess effects over a
six-year period using the best available science and information.

BiOp at 48.

In its subsequent analysis, FWS highlights the sensitivity of the Duck River
ccosystem in the near-term. The Service reasons that “five severe drought events in 24
vears makes the likelihood of a severe drought within the six-year time frame of this [BiOp]
highly likely.” BiOp at 59-60. The Service also notes that “large-scale musse] strandings
do oceur in the lower Duck River. as was observed by the Centerville public during the
‘ocalized severe drought in August of 2024.” Id

Given uncertainty about the impact that TDEC’s proposed permitted water
withdrawals wil! have on the drought-sensitive ecosystem within the Duck River, FWS
asserts that ecological low flows within the Duck River must be established and adhered
1o over the six-year term of the BiOp and at least within 12 months of CPWS completing
construction of its new intake. BiOp at 82-83. FWS conclusion regarding the necessity of
ecological flow conditions in the near-term implicates TDEC s issuance of the draft permit
here, which will be effective for the next five years,
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FFW'S identifies that the “best available science™ to establish ecological flows within
the Duck River is a two-pronged approach developed by the North Carolina Department
of Environment and Natural Resources which includes: (1) “a percentage-of-flow based on
an 80%-90% flow-by condition in combination with critical low-flow component that
identifics when additional actions are needed to protect ecological integrity™; and (2) a
“biological-response strategy based on monitoring fish and macroinvertebrate diversity
whereby a decrease of 5-10% would trigger further review by authorities overseeing the
resources.” BiOp at 61-62, In its T&Cs, FWS requires CPWS to implement water
cerservation measures to ensure it reduces water use to maintain ecological flows. /d at
83

With respect to ecological flow constraints on CPWS’ withdrawals, Dr. Ryan
Jackwood of the Harpeth Conservancy has made the pertinent calculations utilizing the
approach outlined by FWS in the BiOp. We understand that the Harpeth Conservancy is
submitting a letter that includes of Dr. Jackwood’s calculations. We fully support and
endorse his calculations for maintaining 90% flow-by and low-flow cutoffs. The Duck
River is worthy of the benefit of the “best available science,” which is the two-pronged
ccological flow model utilized by Dr. Jackwood.

Ihose ccological flow conditions should become immediately enforceable during
the permit term or at least within 12 months of CPWS finishing construction on its new
mitake. This is the “reasonable timeframe™ identified by FWS in the BiOp, and it will
provide protection for the Duck River during future droughts which are anticipated to occur
within the next six years. /d at 83.

Phrough the BiOp, FWS established that CPWS must engage in water conservation
measures to preserve ecological flows in the Duck River, it set out the best available science
to identily those flows, and it established a reasonable timeframe for implementing its
actions. TDEC must use that information and adopt enforceable ecological flow conditions
in the permit,

L. The RPMs and T&Cs outlined in the BiOp should become immediately

enforceable conditions in the permit unless otherwise specified.

FWS has outlined several non-discretionary measures, terms, and conditions that
permitting authorities must incorporate into permits and CPWS must adhere to when withdrawing
water from the Duck River, Those include the RPMs and T&Cs outlined in Sections 8.2 and 8.3
ot the BiOp. Unless otherwise specifically provided for by FWS, those conditions should become
immediitely enforceable permit terms in NRS23.228. For those conditions which necessitate

“uture action, TDEC should impose a reasonable, defined timeframes for doing so.
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Certain RPMs and T&Cs mandated by FWS in the BiOp require future action. For instance,
REPM #8 requires CPWS to implement water conservation measures and contingency planning to
scale down water withdrawals as necessary to maintain ecological flows. Those ccological flow
limits must be identified and CPWS® water conservation measures and plans must be developed
before CPWS can fully comply with that condition. Similarly, RPM #9 requires CPWS to develop
ard implement a revised drought management plan with river-based drought measures, and that
slan must be developed before that condition can be fully implemented. In those and similar
stences. TDEC should impose reasonable timelines in the draft permit for CPWS to fully comply
with the BiOp's conditions.

In some circumstances. FWS provides timeframes for implementing the BiOp conditions
that it considers appropriate. For instance, the BiOp states that a “reasonable timeframe™ to
implement RPM #8 would be within twelve months of CPWS completing construction of its new
intake. BiOp at 83. Where applicable. TDEC should adhere to those or more stringent timeframes.
Doing so will ensure that TDEC is faithfully implementing the BiOp’s conditions.

Conclusion

"WS" issuance of the BiOp represents significant new information which TDEC must
‘corporate into NRS23.228. Doing so will allow CPWS to utilize the BiOp’s associated incidental
ke statemenrt. and it will ensure that TDEC is imposing all practicable alternatives to minimize
CEWS’ degradation of the Duck River. Crucially, this includes an ecological flow condition that
adberes 1o e best available science and is applicable over the term of this permit. In general,
(DEC should make the RPMs and T&Cs permit conditions immediately enforceable or provide a
reasonable timeframe for implementation.

The Duck River Conservancy appreciates the opportunity to provide comments on the draft
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Duck River Conservancy



